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JOSEPH M DEL BALZO,
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-11077
V.

ROBERT M SM TH

Respondent .
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CPI Nl ON AND ORDER

Respondent has appeal ed, pro se, fromthe oral initial
deci sion of Adm nistrative Law Judge Jimry N. Cof f man, rendered
on Decenber 6, 1990, at the conclusion of an evidentiary
hearing.! By that decision, the |aw judge affirnmed an energency

order? of the Admi nistrator charging respondent with violations

'An excerpt fromthe hearing transcript containing the
initial decision is attached.

’Respondent wai ved t he expedited deadlines associated with
5982
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of sections 91.1(c)(3),2 91.11(a)(1), and (a)(2) of the Federal
Avi ation Regulations ("FAR " 14 C.F.R Part 91).% Based on these
findings and pursuant to FAR section 61.15(b)(2), 14 CF. R Part
61, the law judge affirnmed the revocation of respondent's airnman

certificates.?®

(..continued)
t he appeal of an energency order.

3The Administrator's order, which served as the conplaint,
contained a typographical error in that it listed this regulation
as 91.1(b)(3), a provision that does not exist. The order,
however, described the charge in detail and clearly paraphrased
section 91.1(c)(3). Respondent did not raise the issue of
i nadequate notice either at the hearing or in his appeal brief,
and we believe no anbiguity existed regarding which regul ati on
the order referenced.

“Section 91.1(c)(3), now 91.703(a)(3), provides, in
pertinent part:

"91.1 Applicability.

(c) Each person operating a civil aircraft of U S. registry
outside of the United States shall -

(3) Except for 88 91.15(b), 91.17, 91.38 and 91.43, conply
with Subparts A, C, and D of this part so far as they are not
inconsistent with applicable regulations of the foreign country
where the aircraft is operated or Annex 2 to the Convention on
International Cvil Aviation."

Sections 91.11(a)(1) and (2) are found in Subpart A as
referenced above, and do not contradict the civil aviation
regul ations of the foreign country (in this case, Australia)
where the all eged violations occurred.

Sections 91.11(a)(1) and (2), now 91.17(a)(1) and (2),
st at e:
"8§ 91.11 Al cohol or drugs.

(a) No person may act or attenpt to act as a crewrenber of
acivil aircraft -

(1) Wthin 8 hours after the consunption of any al coholic
beverage; [or]

(2) Wile under the influence of alcohol."

*Section 61.15(b)(2) reads as follows:
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After consideration of the briefs of the parties and the
record below, the Board concludes that safety in air commerce or
air transportation and the public interest require affirmation of
the Adm nistrator's order of revocation and the |aw judge's
initial decision. Thus, we deny respondent's appeal for reasons
set forth bel ow

On April 4, 1990, respondent was schedul ed to serve as
second of ficer aboard Continental Airlines Flight 15, a DC 10,
from Sydney, Australia to Mel bourne, Australia, slated to depart

at 7:40 a.m He was to neet the captain, first officer, and
other crew nenbers at 6:00 a.m in the |obby of the hotel where
they were all staying, at which tinme a shuttle bus would
transport themto Sydney International Airport.

When respondent did not arrive at the designated tine,
according to the testinony of the captain and first officer, the
first officer tel ephoned respondent's room but received no
answer. He then went to respondent's room knocked on the door
several tines, again wthout response. After obtaining a pass
key and knocki ng on the door another time, the first officer
entered respondent's room He testified that respondent arose
from bed, staggered, and appeared to be under the influence of
(..continued)

"8 61.15 O fenses invoLving flcohoi or diugs.

(b) The conmission of an act prohibited by [§ 91.11(a) or
8§ 91.12(a)] of this chapter is grounds for -

(2) Suspension or revocation of any certificate or rating
i ssued under this part."
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al cohol .® The first officer also testified that the roomsnelled
of al cohol.

The crew subsequently left on the shuttle bus for the
ai rport without respondent. Both the captain and first officer
testified that, later at the airport, they saw respondent energe
froman elevator, evidently after he had taken a taxicab to the
airport. Both nmen testified that respondent was belligerent,
| ooked di shevel ed, had bl oodshot eyes, and snelled of al cohol.
Respondent wal ked past them and went into the cockpit of the
aircraft. Based on their observations, the captain and the first
of ficer believed that respondent was under the influence of
al cohol and, as such, unfit to fly. While they were in the
operations room working on delaying the flight, the captain and
first officer heard radi o transm ssions nmade by respondent. They
characterized his tone as belligerent. Three other Continental
enpl oyees testified that they saw respondent sitting in the
cockpit with his feet up on a desk and eye shades on, seem ngly
asl eep.

Flight 15 ultimately was cancel ed, as a replacenent for
respondent could not be found. Investigators fromthe Australian
Cvil Aviation Authority, as well as local police officers, were
summoned. Respondent refused to submt to a breathal yzer test to

det erm ne whet her he was under the influence of al cohol. He

®The first officer was formerly a police officer who had
been trained in the observation of persons under the influence of
al cohol. He testified that as a police officer, he had
adm ni stered between three and four hundred breathal yzer tests.
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clainmed at the hearing that he refused the test because he had
just gargled with Listerine and was unsure whether it would
create a false positive result.” Three Australian police
officers testified by deposition that respondent snelled of
al cohol, had bl oodshot eyes, and appeared to be under the
i nfluence of alcohol. Respondent told one officer that he had
drunk two beers at about 10 p.m the evening before. Wen asked
why, then, did he snell of alcohol, respondent replied, "Sone
peopl e have a few beers and stink and sone people don't."® The
officer made a witten record of the conversation, asked
respondent to review and sign it, but respondent refused.

Two investigations officers fromthe Australian G vil
Avi ation Authority testified by deposition that respondent was
given the option of submitting to a blood or urine al cohol test
and was assured that the sanples would be split so that he could
have them eval uated i ndependently. Neverthel ess, respondent
refused to submt to the tests, stating that he was unsure of the
systemused in Australia to conduct such tests.® Both witnesses

sai d that respondent appeared "well affected" by al cohol.?

"He did not express these concerns to the police officers
when they asked himto submt to a breath test.

8Deposition of Martin Hesse, p. 14.

°Respondent testified that he was "unconfortable" taking
these tests in a foreign country.

®0ne witness defined well affected as foll ows:
Under the influence' to ne neans sonebody that has consuned
al cohol in whatever degree. 'Wll affected to ne neans sonebody
that would have difficulty in coordinating any operation of
machi nery or a notor vehicle, is in the stage where he should not
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Respondent told one of these witnesses that he had drunk two
beers at about m dni ght the night before.

Respondent' s expl anation for his appearance and behavi or was
that he had been ill all night as a result of eating bad oysters.
He clainmed that he snelled of al cohol because he had spilled a

bottl e of beer on his uniformpants. The testinony of a friend
who was in the hotel roomw th himcorroborated these statenents.
We believe that the |law judge's finding of fact, contrary to
respondent's argunent, is supported by a preponderance of
reliable, probative, and substantial evidence. Respondent clains
that there was no concl usive evidence that he was under the
i nfl uence of alcohol, attenpted to act as a crewrenber, or had
consuned al cohol within 8 hours of the scheduled flight tine.
These argunents are spurious. Respondent arrived at the airport
in his flight uniform boarded the aircraft, and nade severa
radi o transm ssions. \Wether he performed all of his assigned
preflight duties is uninportant. H s behavior suggested that he

intended to act as a crewnenber of Flight 15. See Adm nistrator

v. Cook, NTSB Order No. EA-3223 (1990)(respondent reported to the
airport in his uniformand checked his schedul ed flight
assi gnnent while under the influence of alcohol. H's actions
supported a finding that he had attenpted to act as a
cr ewrenber) .

The evi dence of respondent's al cohol consunption, as briefly
(..continued)

drive a notor vehicle or operate machinery." Deposition of
M chael Shannon, pp. 19-20.
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summari zed above, is overwhelmng. There is no requirenent that
an eyewitness to his actual inbibing of an al coholic beverage be
produced. Wtnesses' observations of respondent’'s behavior and
t he pervasive odor of alcohol are sufficient to constitute
substantial and direct evidence of respondent's intoxication.

See Sorenson v. National Transportation Safety Board, 684 F.2d

683 (10th G r. 1982), affirmng 3 NTSB 3456 (1981). Respondent's
refusal to take a breathal yzer, blood, or urine test does not
preclude the conclusion that he attenpted to act as a crewnenber
whi | e under the influence of alcohol. The |aw judge entertained
the testinony of all the witnesses and nade a credibility
assessnent, which has not been shown to be arbitrary or

capricious. See Admnistrator v. Smth, 5 NISB 1560, 1563

(1986). The rejection by the | aw judge of respondent's version
of events provides no ground to overturn the initial decision,
gi ven the substantial evidence introduced by the Adm nistrator.

See Adm nistrator v. Player, 3 NISB 3498, 3500 (1981).

Respondent's final argunent is al so unpersuasive. He clains
that the law judge erred in refusing to admt an affidavit froma
doctor detailing the synptons of food poisoning. This affidavit
was witten follow ng a tel ephone interview between the physician
and respondent two days before the hearing and purportedly
contai ned a description of the cause and effect of food
poi soning, as well as the ultimte conclusion that respondent
appeared to have suffered fromthat illness. Adm ssion of this

affidavit would have deprived the Adm nistrator of the
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opportunity to cross-exam ne the witness and to obtain an expert
W tness on the subject. Respondent adm tted several nedical
t ext books into evidence describing the synptons of food poi soning
and was not prejudiced by the law judge's refusal to all ow

adm ssion of the affidavit.

ACCORDI NGY, IT I S ORDERED THAT:
1. Respondent' s appeal is deni ed,;
2. The Adm nistrator's energency order and the initial decision

are affirnmed.

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.



